Secondary Offenders — Participation Revision

“Explain whether you agree that the principles governing the liability of those who

aid, abet, counsel or procure the commission of a criminal offence are essential but

not vet satisfactory.”

Reform — Proposal to create
two new offences, one of
assisting crime and one of
encouraging crime. These
would be inchoate offences
and the changes would cause
the abolition of aiding,
abetting and counselling and
incitement. However there
may need to be a new offence
to deal with procuring. There
is no offence of assistance
after the crime.

Without the law those
involved in a crime would
go free if not the principal
offender. This could be
unfair and unjust for victims
of crime. In some cases the
principal can be less guilty
and may not know of the
plans e.g. in procuring
offences.

Problems — If the
Principal is
acquitted: Bourne,
Cogan and Leek and
Millward. Also if the |

liability of the
secondary offender
1s different —
Dunbar. If the crime
committed is
different to that
considered.

Secondary Offenders

Shown in the case AG’s
Reference No 1 of 1975
when D spiked the drink of
a friend with knowledge
that he would be driving
home. The friend was
charged with drink — driving
as a principal offender
despite having no
knowledge of the offence.

This is fairer and
acceptable for
aiding, abetting and
counselling — all
include knowledge
on part of the
principal and
secondary offender.
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But in procuring
offences the
principal could be
said to have too
much liability for
their part.

A 4

Problems with mens rea —
Without this law people
would get away with
committing offences.
However there is
confusion about whether

can be used to convict
other than intention to
offend.

recklessness or negligence

Problems with actus reus —
A passive presence is not
enough to convict as shown
by Clarkson (1971). There
1s no duty of care owed to
help a victim of a serious
crime or someone in danger.
No offence would be
committed for not helping.
Is this right and could it be
changed? However it could
be unjust for someone who
isn’t involved at all to be
convicted of a crime.

The law is necessary but
could be criticised for being
unsatisfactory for several
reasons. Needed to ensure
that people are punished for
breaking the law in any
way. However there are
problems with withdrawal
from the crime. There is
some uncertainty in this
area of law shown in several
cases: Saunders and Archer,
Becerra and Cooper, Baker
and Mitchell.
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