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with the help of an experienced, impartial professional helps them communicate
calmly, and can make the process of divorce less painful for the couple and their
children, by avoiding the need for a court battle in which each feels obliged to
accuse the other of being unfit to look after their children — a battle which can be
as expensive as it is unpleasant, at a time when one or both parties may be under
considerable financial strain.

A three-year study undertaken as a pilot scheme for the new reforms found that
eight out of ten couples reached agreement on some issues through mediation,
and four in ten reached a complete settlement. However, the Solicitors’ Family Law
Association point out that because men are usually the main earners in a family,
and women'’s earning abilities may be limited by the demands of childcare, women
may need lawyers to get a fair deal financially;

in fact the Association says the
reforms may well turn out to be ‘a rogue’s charter

for unscrupulous husbands’.

Trade association arbitration schemes

The Fair Trading Act 1973 provides that the Director
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between consumers and retailers or suppliers in ca
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One of the best-known examples is that set up by the Association of British
Travel Agents (ABTA), which in the case of disputes between tour operators and
consumers, offers impartial conciliation. If this fails, disputes may be referred to a
special arbitration scheme - about half of all claims refer

not always winning the amount originally claimed.

A less well-known scheme is that run by the footwear industry,
an independent testing scheme for complaints involving faulty foot
retailer disputes that the product is faulty — blaming damage on inappropriate use
by the consumer, for example — an expert opinion can be obtained from the inde-
pendent Footwear Testing Centre in Kettering. A small test fee is shared by retailer

and consumer, with the consumer’s share (as well as the cost of the shoes) refunded
if testing proves the complaint.
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The best of the schemes offer quick, simple dispute resolution procedures, but
standards do vary — the National Consumer Council has reported that some are very
slow, and there is some concern about the impartiality of arbitrators. These problems
could be addressed relatively easily, but the main drawback is the diversity of the
codes, and widespread ignorance of their existence, not only among consumers but
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Arbitration. The parties themselves choose their arbitrator, ensuring that the person
has the necessary expertise in their area and is not connected to either of them. Once
appointed, the arbitrator is required to act in an impartial, judicial manner just as a
judge would, but the difference is that they will not usually need to have technical
points mx@_mwzma to them, so there is less need for expert witnesses.

Disputes may involve disagreement over the quality of goods supplied, inter-
pretation of a trade clause or point of law, or a mixture of the two. Where points
of law are involved the arbitrator may be a lawyer. The Arbitration Act 1996 aims
mercial arbitration by providing a clear framework for its use. It sets

he parties to shape the process according to their needs, and
ary to allow the arbitration to pro-
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out the powers of t
provides that they must each do everything necess
ceed properly and without delay. It also spells out the powers of arbitrators, which

include limiting the costs to be recoverable by either party and making orders which
are equivalent to High Court injunctions if the parties agree. Arbitrators are also
authorised to play an inquisitorial role, investigating the facts of the case — many of
them are, after all, experts in the relevant fields.

Arbitration hearings must be conducted in a judicial manner, in accordance with
the rules of natural justice, but @ﬂOnmm&smm are informal and held in private, with the
time and place decided by the parties. The arbitrator’s decision, known as the award,
is often delivered immediately, and is as binding on the parties as a High Court judg-
ment would be, and if necessary can be enforced as one.

The award is usually to be considered as final, but appeal may be made to the
High Court on a question of law, with the consent of all the parties, or with the per-
missionggf the court. Permission will only be given if the case could substantially

affect the rights of one of the parties, and provided (with some exceptions) that they

had not initially agreed to restrict rights of appeal. The High Court may confirm,

vary Or reverse the award, or send it back to the arbitrator for reconsideration.
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